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ANSWER 

To  Mr.  Binney's  Reply  to  "Remarks"  on  his  Treatise  on  the 
Habeas  Corpus. 


A  portion  of  the  argument  of  the  author  of  the  "  Remarks  on 
Mr.  Binney's  Treatise  on  the  Writ  of  Habeas  Corpus"  has  been 
made  the  subject  of  criticism  by  that  gentleman  in  his  "  Second 
Part,"  and  although  he  asserts  that  "it  is  impossible  to  treat  this 
argument  seriously,"  yet,  as  he  devotes  some  space  to  the  attempt, 
and  evidently  labors  for  its  overthrow,  admitting  that  the  proposi- 
tion which  it  supports  "is  both  pertinent  and  important,"  the 
writer  of  the  Remarks  offers  a  few  additional  suggestions  in  defence 
of  his  views,  and  in  opposition  to  Mr.  Binney's  attempts  to  sustain 
the  President's  asserted  Constitutional  power  of  suspending  the 
privilege  of  the  great  Writ  of  Freedom. 

Mr.  Binney  admits  "that  there  is  no  express  delegation  of  power 
in  the  Constitution"  to  suspend  the  privilege  of  the  Writ.  He 
denies  that  the  Habeas  Corpus  clause  is  merely  restrictive  of  such 
a  power,  and  contends  that  it  implies  of  itself  a  grant  of  power. 
He  admits  that  if  the  clause  be  a  restriction,  and  not  a  grant, 
there  is  no  power  conferred  on  the  President,  outside  of  the  clause 
itself,  which  would  authorize  his  suspension  of  the  privilege,  andr 
accordingly,  he  argues  in  favor  of  the  implied  grant  in  the  clause. 
Without  this  he  has  not  the  shadow  of  a  case.  He  discards  Eng- 
lish analogy — he  abandons  the  pretence  of  an  express  grant — and, 
therefore,  he  adheres  tenaciously  to  his  only  hope,  an  implication 
of  power.  And,  strange  as  it  may  seem,  it  is  true  that,  in  dis- 
cussing the  extent  of  powers  vested  in  the  departments  of  a  free 
republican  government  "of  enumerated  and  specific  powers,"  Mr. 
Binney  is  compelled  and  content  to  place  this  mighty  power  of 
depriving  a  prisoner  of  bail  and  trial — so  justly  called  by  him  "an 
imperial  power" — on  the  supply  of  an  ellipsis  !  We  are  indebted 
to  him  for  the  thought  as  well  as  the  expression. 

Be  it  remarked,  that  the  ellipsis  which  he  supplies,  viz:  "and 
then  it  may  be  suspended,"  is  introduced  by  him  in  the  potential  or 
subjunctive  mood,  while  the  preceding  part  of  the  clause  is  in  the 
imperative,  viz  :  " shall  not  be  suspended."  The  natural  supply  of 
an  ellipsis  in  such  a  clause  would  have  been,  that,  in  the  excepted 


case,  the  privilege  " shall  be  suspended;"  and  if  it  had  been  so, 
the  argument  on  either  side  would  have  been  without  much  practi- 
cal value — because  if  it  were  imperative,  in  a  given  case,  to  sus- 
pend the  privilege,  it  would  be  of  little  account  what  department 
of  the  government  was  the  mere  instrument  of  performing  the 
function.  We  wonder,  therefore,  that,  in  supplying  the  ellipsis, 
Mr.  Binney  did  not  employ  another  mood.  That  which  he  has 
employed  leaves  a  discretionary  power  in  somebody,  and  this 
shows,  without  more,  how  dangerous  is  the  privilege  which  he 
claims  of  interpolating  clauses  into  a  written  Constitution. 

Further.  As  the  clause  is  in  the  negative,  "shall  not  be  sus- 
pended," it  is  the  natural  and  grammatical  view  of  the  subject  to 
regard  it  as  a  restriction ;  and,  therefore,  the  burden  of  the  argu- 
ment is  on  those  who  assert  it  to  be  a  positive  grant  by  implica- 
tion. The  primary  impression  of  every  reader  of  the  famous 
clause  would  be,  that  the  framers  of  it  had  in  their  mind  the  power 
of  some  person  or  body  to  do  the  particular,  objectionable  act, 
and  that  they  resolved  to  prevent  or  restrict  it. 

Again.  We  agree  that,  if  the  clause  be  a  restriction,  it  must 
be  a  restriction  on  some  power  to  be  found  in  the  Constitution. 
Not  discarding  English  analogy  ourselves,  and  believing  that  the 
Convention  which  formed  the  Constitution  did  not  discard  it,  we 
are  led  to  suppose  that,  as  the  British  Parliament  and  not  the 
King,  since  Charles  the  Second's  time,  has  exercised  the  power, 
the  restrictive  clause  was  designed  to  limit  legislative  and  not 
executive  authority  in  this  respect  to  specific  cases. 

The  power  in  Congress,  but  for  the  restriction  of  the  Habeas 
Corpus  clause,  would  have  flowed  from  the  express  grant  of  power 
to  the  Legislature  "to  declare  war" — "to  raise  and  support 
armies" — "to  provide  and  maintain  a  navy" — "to  provide  for 
calling  forth  the  militia  to  execute  the  laws  of  the  Union,  suppress 
insurrections  and  repel  invasions,"  and  "to  make  all  laws  which 
shall  be  necessary  and  proper  for  carrying  into  execution  the 
foregoing  powers,  and  all  other  powers  vested  by  this  Constitution 
in  the  Government  of  the  United  States,  or  in  any  department  or 
officer  thereof." 

These  are  sovereign  powers  of  the  highest  degree,  and  are  those 
usually  exercised  by  the  Executive  in  monarchical  governments. 
Indeed,  history,  ancient  or  modern,  may  be  sought  in  vain  for  the 
absence  of  the  exercise  of  the  power,  by  whatever  government,  of 
arresting  and  detaining  suspected  or  actively  dangerous  persons, 
during  seasons  of  actual  or  threatened  hostilities.  The  supreme 
power  in  the  State  usually,  at  once,  resorts  to  this  measure  of 
defence.  In  our  own  land,  a  legal  state  of  war — the  raising  and 
maintenance  of  fleets  and  armies — the  calling  forth  of  the  militia 
of  the  whole  country  to  execute,  when  opposed,  the  laws  of  the 


Union,  and  to  put  down  rebellion  at  home,  and  to  repel  invasion 
from  abroad — these  constitute  just  the  condition  of  things  when 
the  suspending  of  the  ordinary  privileges  of  the  citizen  may  become 
necessary;  and  the  department,  therefore,  which  is  entrusted  with 
these  high  functions  of  sovereignty  is  the  power  to  suspend,  during 
an  emergency,  the  privilege  in  question. 

Congress  is  vested  with  all  legislative  powers  granted  by  the 
Constitution. 

If  a  law  suspending  the  privilege  of  the  Writ  of  Habeas  Cor- 
pus be  necessary  and  proper  for  carrying  into  execution  the  power 
to  declare  war  and  to  raise  and  support  armies,  and  to  provide  for 
calling  forth  the  militia  to  execute  the  laws  of  the  Union,  suppress 
insurrections  and  repel  invasions,  then  such  a  law  would  be  (except 
for  the  Habeas  Corpus  clause)  within  the  power  of  Congress,  with- 
out other  restriction. 

If  a  law  suspending  the  privilege  of  the  Writ  be  necessary  and 
proper  for  carrying  into  execution  the  power  vested  in  the  Presi- 
dent, to  take  care  that  the  laws  be  faithfully  executed,  or  as  Com- 
mander-in-Chief of  the  Army  and  Navy  of  the  United  States,  then 
such  a  law  would  be  (except  for  the  Habeas  Corpus  clause)  within 
the  power  of  Congress,  without  other  restriction. 

The  effect  of  the  Habeas  Corpus  clause  is  to  restrict  the  exer- 
cise of  the  power  of  suspension  to  cases  of  rebellion  or  invasion, 
when  the  piiblic  safety  may  require  it. 

Invasion  presupposes  war.  Rebellion,  without  being  properly 
wTar,  involves  many  of  its  incidents  and  consequences. 

The  Amendments  to  the  Constitution  provide,  among  other 
things,  that  the  right  of  the  people  to  be  secure  in  their  persons 
against  unreasonable  seizures  shall  not  be  violated — that  no  war- 
rants shall  issue  but  upon  probable  cause,  supported  by  oath  or 
affirmation — that  no  person  shall  be  held  to  answer  for  a  capital 
or  otherwise  infamous  crime,  unless  on  presentment  or  indictment 
of  a  grand  jury,  except  in  cases  arising  in  the  land  or  naval  forces 
or  in  the  militia,  when  in  actual  service  in  time  of  war  or  public 
danger — and  that  in  all  criminal  prosecutions  the  accused  shall 
enjoy  the  right  to  a  speedy  and  public  trial  by  an  impartial  jury. 

These  are,  all  of  them,  restrictions  imposed  upon  the  exercise 
of  power  by  any  of  the  different  departments  of  Government,  and 
are  conservative  of  liberty.  They  must  be  taken,  in  construing 
the  Constitution,  in  connexion  with  the  Habeas  Corpus  clause ;  and 
thus  taken  together,  these  valuable  rights  of  freemen  can  only  be 
modified  or  abrogated  when,  in  the  specified  times  of  great  public 
danger,  the  safety  of  the  community  requires  it  at  the  hands  of 
the  representatives  of  the  people. 

The  principle  of  restriction  or  limitation  on  granted  powers,  as 
applicable  to  the  clauses  of  the  9th  Section  of  the  First  Article, 


was  noticed  by  C.  J.  Marshall,  in  his  opinion  in  the  great  case  of 
McOullough  vs.  The  State  of  Maryland,  in  4  Wheaton,  316.  The 
question  there  was,  as  to  the  power  of  Congress  to  establish  a  bank 
or  create  a  corporation.  After  remarking  that  this  was  not  among 
the  enumerated  powers,  and  pointing  out  the  difference  between 
the  Articles  of  Confederation  and  the  Constitution — the  former 
requiring  that  everything  granted  should  be  expressly  and  minutely 
described,  and  the  latter  providing  that  the  powers  not  delegated  to 
the  United  States  (omitting  the  word  "expressly")  were  reserved 
to  the  States  or  the  people — that  eminent  Judge  held  that,  whether 
a  particular  power,  which  might  become  the  subject  of  contest, 
had  been  delegated  to  the  Union,  or  prohibited  to  the  States, 
depended  on  a  fair  construction  of  the  whole  instrument.  He 
further  remarked,  that  a  Constitution  should  not  partake  of  the 
prolixity  of  a  legal  code,  and  added — "its  nature,  therefore, 
requires  that  only  its  great  outlines  should  be  marked,  its  impor- 
tant objects  designated,  and  the  minor  ingredients  which  compose 
those  objects,  be  deduced  from  the  nature  of  those  objects  them- 
selves. That  this  idea  was  entertained  by  the  framers  of  the 
American  Constitution,  is  not  only  to  be  inferred  from  the  nature 
of  the  instrument,  but  from  the  language.  Why  else  were  some 
of  the  limitations  found  in  the  Oth  Section  of  the  First  Article 
introduced?" 

And  on  which  of  the  enumerated  powers  does  the  Chief  Justice 
place  that  to  incorporate  a  bank,  admitting,  as  he  did,  that  there 
is  no  such  express  power?  Among  the  "great  powers,"  as  he 
properly  styles  them,  "to  lay  and  collect  taxes,  to  borrow  money, 
to  regulate  commerce,  to  declare  and  conduct  a  war,  and  to  raise 
and  support  armies  and  navies,"  he  finds  the  power  he  was  seeking, 
by  the  help  of  the  argument,  "that  a  government  entrusted  with 
such  ample  powers,  on  the  due  execution  of  which  the  happiness 
and  prosperity  of  the  nation  so  vitally  depend,  must  also  be  en- 
trusted with  ample  means  for  their  execution."  Having  a  discre- 
tion then  in  the  employment  of  means,  it  was  within  the  Constitu- 
tional power  of  Congress  to  charter  a  bank  as  the  selected  means. 
Is  Judge  Marshall  "at  large,"  "indefinite,"  and  "obscure,"  in 
his  reasoning  on  this  head  ?  Does  Mr.  Binney  adopt  it  ?  If  not, 
on  what  does  he  or  did  he  place  the  power  of  Congress  to  charter 
a  National  Bank  ?     On  an  ellipsis  ? 

If  the  argument  of  C.  J.  Marshall  be  not  open  to  the  criticism 
suggested,  how  is  the  present  writer's  analogous  argument  fairly 
to  be  so  criticised  ?  The  reader  will  observe,  that  the  Chief  Jus- 
tice assumes,  that  the  power  of  Congress  to  declare  war  involves 
the  power  to  conduct  war;  and  this,  if  it  be  so,  strengthens  very 
much  the  position  as  to  the  power  of  Congress  over  the  means  of 
carrying  it  on,  and  may  well  justify  the  assertion,  that,  but  for  the 


restriction  in  the  Habeas  Corpus  clause,  Congress  could  have  sus- 
pended the  privilege  of  the  Writ,  when  it  saw  proper,  in  time  of 
war. 

Had  it  been  the  design  of  the  Constitution  by  the  clause  in 
question  to  confer  power,  the  natural  language  would  have  been 
thus:  " Congress  (or  the  President)  shall  have  power  to  suspend 
the  privilege  of  the  Writ  of  Habeas  Corpus,  when,  in  cases  of 
rebellion  or  invasion,  the  public  safety  may  require  it."  So  far, 
however,  as  Congress  is  concerned,  the  grant  would  have  been  but 
in  affirmance  of  a  power  justly  derivable  from  other  grants  to  the 
legislature;  and,  therefore,  the  only  value  of  the  clause  would 
have  been  contained  in  the  restriction  which  it  embodied.  The 
whole  proposition,  therefore,  was  put  in  the  negative  form,  imply- 
ing the  previous  power,  and  taking  it  away,  yet  not  in  all  cases, 
because  it  imposes  a  modification  on  the  restriction  of  the  power. 

The  entire  effect  was  to  leave  the  authority  existing  in  a  limited 
degree. 

Mr.  Binney,  with  great  adroitness,  asserts  that  the  objection,  viz  : 
that  the  clause  does  not  give  authority  or  power,  "is  an  affirmative 
one,  and  puts  upon  the  writer  who  makes  it  the  duty  of  proving 
it."  Every  lawyer  and  every  controversialist  knows  the  advantage 
of  throwing  the  burden  of  proof  on  an  adversary.  It  is  like  being 
in  possession,  which,  in  popular  apprehension,  is  nine-tenths  of  the 
law.  No  reason  is  offered  for  this  assertion,  as  to  where  the  affir- 
mative lies,  and  therefore  it  may  be  replied  to  the  suggestion,  in 
Mr.  Binney's  own  words  which  he  applies  to  an  antagonist,  "this 
is  not  argument,  but  dogmatism." 

Let  us  look  at  it  a  moment. 

The  clause  is  a  general  negative  with  a  special  exception.  Such 
a  thing  shall  not  be  done  unless  in  a  particular  contingency. 
There  is  a  direct  prohibition  to  do  it,  with  an  implication  of  the 
right  to  do  it  under  special  circumstances.  The  objection  under 
consideration  is,  that  such  a  clause  is  a  restriction  on  power.  The 
proposition  of  Mr.  Binney  is,  that  such  a  clause  is  a  grant  of 
power.     Upon  whom  lies  the  burden  of  proving  his  position  ? 

The  express  language  of  the  clause  is  prohibitory  and  restrictive 
— the  implied  language  of  the  clause  is  donative  of  power.  How 
can  he,  who  contends  for  the  implication,  say  to  his  adversary, 
who  relies  upon  the  express  terms,  you  must  assume  the  burden  of 
proof?  Does  the  position  that  the  clause  is  a  restriction  carry 
with  it  more  of  the  burden  of  an  affirmative  than  the  counter  pro- 
position that  the  clause  is  a  grant  of  authority? 

The  truth  is,  such  a  great  question  as  that  in  controversy  is  not 
to  be  solved  by  any  logical  finesse,  but  by  its  real  and  essential 
merits.  The  whole  clause  is  to  be  construed,  according  to  its  fair 
und  honest  meaning,  having  regard  to  other  clauses  in  the  Consti- 


tution,  and  to  the  spirit  and  tone  of  the  whole  instrument.  The 
desire  to  acquire  an  advantageous  stand-point  in  the  controversy 
must  spring  from  the  conviction  that  there  is  an  instinctive,  manly 
sentiment  in  the  hearts  of  the  American  people,  which,  at  once, 
revolts  at  the  supposition  that  there  is  in  their  Constitution  of  gov- 
ernment any  occult  principle  which  it  requires  logical  acumen  to 
develop,  and  which  confers  upon  their  President  a  power  not 
wielded  by  any  successor  on  the  throne  of  England  of  the  First 
Charles. 

Bills  of  Rights,  says  Mr.  Hamilton,  [Federalist,  No.  84,)  are  in 
their  origin  "abridgments  of  prerogative  in  favor  of  privilege," 
"reservations  of  rights  not  surrendered  to  the  Prince."  The  gen- 
eral objections  to  them,  he  affirms  to  be,  that  often  containing 
exceptions  to  powers  not  granted,  "they  would  afford  a  tolerable 
pretext  to  claim  more  than  was  granted."  To  guard  against  the 
absurdity  of  providing  against  the  abuse  of  an  authority  which 
was  not  given,  it  would  be  urged  that  the  restraint  afforded  a  clear 
implication  that  the  power  was  intended  to  be  vested.  He  further 
contends,  "that  the  Constitution  is  itself,  in  every  rational  sense, 
and  to  every  useful  purpose,  a  Bill  of  Bights."  It  answers  one 
main  purpose  of  them,  "  by  declaring  and  specifying  the  political 
privileges  of  the  citizens  in  the  structure  and  administration  of  the 
government,"  and  another,  by  defining  "certain  immunities  and 
modes  of  proceeding  which  are  relative  to  personal  and  private 
concerns."  Mr.  Hamilton  moreover  asserts,  that  the  Constitution 
establishes  the  Writ  of  Habeas  Corpus,  and  therefore  affords,  to 
that  extent,  the  greater  security  to  liberty. 

Now,  if  this  mode  of  argument  be  sound,  and  Mr.  Binney  would 
hardly  contest  it,  what  becomes  of  the  implication  of  power?  Must 
we  not  look  for  any  particular  power  under  the  head  of  express 
grants,  construed  liberally,  yet  according  to  their  true  spirit?  So 
that,  if  we  go  beyond  the  words  of  an  express  grant,  we  must  be 
limited  in  our  advance  by  necessary  implication  from  it. 

The  sum  of  the  controversy  seems  to  be  this — 

Mr.  Binney  contends — That  the  Writ  of  Habeas  Corpus  cannot 
be  suspended  by  any  department  of  our  Government,  and  never 
has  been ;  that  all  which  can  be  or  has  been  attempted  to  be  done 
by  the  present  Executive,  has  been  the  suspension  of  the  privilege 
of  the  Writ. 

The  advocates  of  freedom  contend — That  the  privilege  of  the 
Writ  is  the  benefit  or  protection  of  it,  or  the  right  to  demand  its 
security;  and  that  if  this  be  taken  away  the  Writ  itself  is  practi- 
cally dead  in  any  particular  case. 

Mr.  Binney  contends — That  the  language  of  the  clause  was  new 
or  original  with  Mr.  Pinckney;  and  that  the  use  of  this  special 
language,  for  the  first  time  in  our  country,  in  the  Constitutional 


Convention,  demonstrates  his  favorite  distinction  between  the  Writ 
and  the  privilege  of  the  Writ. 

The  advocates  of  freedom  contend — That  they  have  demonstrated 
Mr.  Binney's  error,  on  this  head,  in  point  of  fact;  have  shown  the 
use  of  the  phrase  in  America  before  its  employment  by  Mr.  Pinck- 
ney;  and  that  such  use  has  manifested  the  non-existence  of  the 
distinction  contended  for. 

Mr.  Binney  contends — That  the  analogies  bearing  upon  the 
rights  of  freemen,  drawn  from  the  British  Law  and  Constitution, 
are  inapplicable  to  the  case  in  hand. 

The  advocates  of  freedom  contend — That  the  rights  of  freemen 
in  the  United  States  are  a  part  of  their  heritage  from  British 
ancestors;  and  that  the  English  Constitution  and  Law  furnish 
reliable  analogies  in  questions  of  construction  of  the  Constitution 
of  the  United  States. 

Mr.  Binney  contends — That  the  power  of  suspending  the  privi- 
lege of  the  Writ  is  entirely  consonant  with  our  ideas  of  proper 
Executive  authority,  and  alike  consistent  with  the  nature  of  the 
President's  office. 

The  advocates  of  freedom  contend — That  the  disputed  power  is 
one  which  American  ideas  and  sentiments  have  dissociated  from 
Executive  functions  under  a  free  Republican  government,  and 
which  those  ideas  and  sentiments  properly  attribute  to  Legislative 
authority. 

Mr.  Binney  contends — That  the  Habeas  Corpus  clause  is  a  pro- 
hibition, and  also  an  implied  grant  of  power,  which  he  has  the 
privilege  of  converting,  by  the  supply  of  an  ellipsis,  into  an  ex- 
press, discretionary  grant  in  favor  of  the  President. 

The  advocates  of  freedom  contend — That  the  clause  is  indeed  a 
prohibition,  but  is  so,  by  way  of  modified  limitation  or  restriction 
on  other  granted  powers  to  Congress ;  and  that  there  is,  therefore, 
no  warrant  for  supplying  the  supposed  ellipsis,  and  that  there  is 
no  implication  of  authority  in  favor  of  the  President.  Further, 
that  if  there  is  any  implication  of  granted  power  in  the  clause,  it 
enures  in  favor  of  Congress  and  not  of  the  Executive. 

Mr.  Binney  contends — That  the  point  now  in  dispute  has  never 
been  authoritatively  decided,  and  that,  therefore,  it  is  entirely  open 
for  determination  in  accordance  with  his  views. 

The  advocates  of  freedom  contend — That  the  highest  judicial 
authorities  in  the  land  have  expressed,  in  cases  regularly  before 
them,  opinions  in  favor  of  the  power  of  Congress  and  against  that 
of  the  President  in  the  premises,  which  opinions  are  of  sufficient 
weight  to  rule  the  point  accordingly,  if  it  were  otherwise  in  doubt; 
and  that  those  opinions  have  been  in  consonance  with  the  tenor  of 
legal  impressions,  and  with  the  prevalent  sense  of  the  community, 


from  the  date  of  the  adoption  of  the  Federal  Constitution  down  to 
the  promulgation  of  Mr.  Binney's  theory. 

Mr.  Binney  contends — That  it  is  a  lawful  and  a  praiseworthy 
act,  in  the  present  crisis,  to  seize  a  citizen  in  a  peaceful  State, 
where  law  and  justice  are  openly  and  constantly  administered  and 
dispensed  by  the  Courts,  and  without  a  responsible  accuser,  with- 
out oath  or  warrant,  and  without  a  hearing,  by  the  mere  will  of  the 
President  or  one  of  his  subordinates,  to  hurry  him  to  a  distant  for- 
tress, and  keep  him  confined  there  indefinitely,  without  bail  or 
trial. 

The  advocates  of  freedom  contend — That  all  this  is  sheer  usur- 
pation and  tyranny,  because  a  violation  of  the  Constitution  of  the 
Union. 

Mr.  Binney  and  the  advocates  of  freedom  agree — and  it  is; 
pleasant  to  find  one  point  of  agreement  with  him — that  for  any 
wrong  done  by  the  President  or  his  officers,  through  an  unconsti- 
tutional or  injurious  act,  Congress  has  no  power  to  take  away  the 
remedy  of  the  injured  party,  and  that  his  right  of  action  would 
survive  the  vain  effort  to  duplicate  the  wrong  done  him. 

Philadelphia.  May.  1802. 


Note. — The  winter  has  said  nothing  of  the  criticism,  on  his  supposed  reliance  upon  the 
"  general  welfare"  clause.  In  a  note  10  the  second  edition  of  "The  Remarks,"  long  before 
the  appearance  of  Mr.  Binney's  Second  Part,  he  disclaimed  any  intention  of  the  kind 
imputed  to  him. 
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